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TITLE 3 §956. PROGRAM EVALUATION REPORT
TITLE 3 §956. PROGRAM EVALUATION REPORT

1. Report required. Each agency and independent agency shall prepare and submit to the Legislature, through
the committee of jurisdiction, a program evaluation report by a date specified by the committee.

[ 1995, c. 488, §2 (NEW) .]

2. Program evaluation report; contents. Each report must include the following information in a concise but
complete manner: ’

A. Enabling or authorizing law or other relevant mandate, including any federal mandates, [1995, c. \
488, §2 (NEW).]

B. A description of each program administered by the agency or independent agency, including the following
for each program:

(1) Established priorities, including the goals and objectives in meeting each priority;

(2) Performance criteria, timetables or other benchmarks used by the agency to measure its progress in
achieving the goals and objectives; and

(3) An assessment by the agency indicating the extent to which it has met the goals and objectives, using
the performance criteria. When an agency has not met its goals and objectives, the agency shall identify
the reasons for not meeting them and the corrective measures the agency has taken to meet the goals and
objectives; [1995, c. 488, §2 (NEW).]

C. Organizational structure, including a position count, a job classification and an organizational flow chart
indicating lines of responsibility; [1995, c. 488, §2 (NEW).]

D. Compliance with federal and state health and safety laws, including the Americans with Disabilities Act, the

federal Occupational Safety and Health Act, affirmative action requirements and workers' compensation;
{1995, c. 488, §2 (NEW).]

E. Financial summary, including sources of funding by program and the amounts allocated or appropriated and
expended over the past 10 years; [1995, c. 488, §2 (NEW).]

F. When applicable, the regulatory agenda and the summary of rules adopted; [1995, c. 488, §2
(NEW) . ]

G. Identification of those areas where an agency has coordinated its efforts with other state and federal agencies
in achieving program objectives and other areas in which an agency could establish cooperative arrangements,
including, but not limited to, cooperative arrangements to coordinate services and eliminate redundant
requirements; [1999, c. 661, §1 (AMD).]

H. Identification of the constituencies served by the agency or program, noting any changes or projected
changes; [1995, c. 488, §2 (NEW).]

1. A summary of efforts by an agency or program regarding the use of alternative delivery systems, including
privatization, in meeting its goals and objectives; [1995, c. 488, §2 (NEW).]

J. Identification of emerging issues for the agency or program in the coming years; [1999, c. 661, §1
(AMD) . ]

K. Any other information specifically requested by the committee of jurisdiction; [2001, c. 321, Pt.
A, §1 (AMD).]

L. A comparison of any related federal laws and regulations to the state laws governing the agency or program
and the rules implemented by the agency or program; [2001, c. 495, §1 (AMD).]

M. Agency policies for collecting, managing and using personal information over the Internet and
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nonelectronically, information on the agency's implementation of information technologies and an evaluation
of the agency's adherence to the fair information practice principles of notice, choice, access, integrity and
enforcement; and [2001, ¢. 495, §2 (AMD).]

N. A list of reports, applications and other similar paperwork required to be filed with the agency by the public.
The list must include:

(1) The statutory authority for each filing requirement;
(2) The date each filing requirement was adopted or last amended by the agency;
(3) The frequency that filing is required;

(4) The number of filings received annually for the last 2 years and the number anticipated to be received
annually for the next 2 years; and

(5) A description of the actions taken or contemplated by the agency to reduce filing requirements and
paperwork duplication. [2001, c. 495, §3 (NEW).]

[ 2001, c. 495, §1-3 (aMD) .]

SECTION HISTORY

1995, c. 488, §2 (NEW). 1999, c. 661, §§1,2 (AMD). 2001, c. 321, §S§SAl-3
(AMD) . 2001, c. 495, §§1-3 (AMD).
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A. ENABLING LEGISLATION AND
HisTORY OF MAINE WORKERS’ COMPENSATION

L ENABLING LEGISLATION.
39-A M.R.S. § 101, et seq. (Maine Workers’ Compensation Act of 1992)

On January 1, 1993, Title 39, which contained the Workers'’ Compensation Act of 1991
and all prior workers’ compensation acts, was repealed and replaced with Title 39-A, the
Workers’ Compensation Act of 1992.

I REVISIONS TO ENABLING LEGISLATION.
The following are some of the revisions made to the Act since 1993.

e §102(11)(B-1). Tightened the criteria for wood harvesters to obtain a
predetermination of independent contractor status.

e § 113. Permits reciprocal agreements to exempt certain nonresident
employees from coverage under the Act.

e § 151-A. Added the Board’s mission statement.
e § 153(9). Established the monitoring, audit & enforcement (MAE) program.
e § 153-A. Established the worker advocate program.

o §201(6). Clarified rights and benefits in cases which post-1993 work injuries
aggravate, accelerate, or combine with work-injuries that occurred prior to
January 1, 1993.

e § 213(1-A). Defines “permanent impairment” for the purpose of determining
entitlement to partial incapacity benefits.

e § 224, Clarified annual adjustments made pursuant to former Title 39, §§ 55
and 55-A.

e § 328-A. Created rebuttable presumption of work-relatedness for emergency
rescue or public safety workers who contract certain communicable diseases.

o §§ 355-A, 355-B, 355-C, and 356. Created the Supplemental Benefits
Oversight Committee.

e §§ 151, Sub-§1. Established the Executive Director as a gubernatorial
appointment and member and Chair of the Board of Directors. Changed the
composition of the Board from eight to seven members.




1] 8 STATE AGENCY HISTORY.

The original agency, the Industrial Accident Board, began operations on January 1,
1916. In 1978, it became the Workers’ Compensation Commission. In 1993, it became
the Workers’ Compensation Board.

A. The Early Years of Workers’ Compensation.

A transition from common law into the statutory system we know today occurred during
the late teens and early 1920’s. Earlier, an injured worker had to sue his employer and
prove fault to obtain compensation. Workers’ compensation was conceived as an
alternative to tort. Instead of litigating fault, injured workers would receive a statutorily
determined compensation for lost wages and medical treatment. Employers gave up
legal defenses such as assumption of risk or contributory negligence. Injured workers
gave up the possibility of damages, beyond lost wages and medical treatment, such as
pain and suffering and punitive damages. This historic bargain, as it is sometimes
called, remains a fundamental feature of workers’ compensation. Perhaps because of
the time period, financing and administration of benefit payments remained in the
private sector, either through insurance policies or self-insurance. Workers’
compensation disputes still occur in a no fault system. For example, disputes arise as to
whether the disability is related to work; how much money is due the injured worker;
and, how much earning capacity has been permanently lost. Maine, like other states,
established an agency to process these disputes and perform other administrative
duties. Disputes were simpler. Injured workers rarely had lawyers. Expensive, long
term, and medically complicated claims, such as carpal tunnel syndrome or back strain,
were decades away.

B. Adjudicators as Fact Finders.

In 1929, the Maine Federation of Labor and an early employer group listed as
“Associated Industries” opposed Commissioner William Hall’'s re-nomination. Testimony
from both groups referred to reversals of his decisions by the Maine Supreme Court.
This early feature of Maine’s system, direct review of decisions by the Supreme Court,
still exists today. The Supreme Court decides issues regarding legal interpretation, and
does not conduct a whole new trial. In Maine, the state agency adjudicator has
historically been the final fact finder.

Until 1993, Commissioners were gubernatorial appointments, subject to confirmation by
the legislative committee on judiciary. The need for independence of its quasi-judicial
function was one of the reasons why it was established as an independent agency,
rather than as a part of a larger administrative department within the executive branch.
The smaller scale of state government in 1916 no doubt also played a role.

C. Transition to the Modern Era.

In 1974, workers’ compensation coverage became mandatory. This and other
significant changes to the statute were passed without an increase in appropriation for
the Industrial Accident Commission. In 1964 insurance carriers reported about $3
million in direct losses paid. By 1974 that had grown to about $14 million of direct losses



paid. By 1979, direct losses paid by carriers totaled a little over $55 million. By 1984, it
had grown to almost $128 million. These figures do not reflect benefits paid through
self-insurance. This exponential growth of the system resulted from legislative changes
during the late 1970’s and set the stage for a series of workers compensation crises that
occurred throughout the 1980’s and into the early 1990’s.

During the early 1970’s time limits were removed for both total and partial wage loss
benefits. Inflation adjustments were added. The maximum benefit was set at 200% of
the state average weekly wage. Also, laws were passed making it easier for injured
workers to secure the services of an attorney. The availability of legal representation
greatly enhanced an injured worker’s likelihood of receiving benefits, especially in a
complex case. And, statutory changes and evolving medical knowledge brought a new
type of claim into the system. The law no longer required a specific accident. Doctors
began to connect injuries such as carpal tunnel syndrome and back problems to work
and thus brought these injuries within the coverage of workers’ compensation.

Such injuries required benefit payments for longer periods than most accidental injuries.
These claims were more likely to involve litigation. Over the course of a decade, rising
costs quickly transformed workers compensation into a contentious political issue in the
late 1980’s and early 1990’s.

In 1980, Commissioners became full-time and an informal conference process was
added to attempt to resolve disputes early in the claim cycle, before a formal hearing.

Additionally, regional offices were established in Portland, Lewiston, Bangor, Augusta,
and Caribou, supported by the central administrative office in Augusta.

In 1987, three full-time Commissioners were added, bringing the total to 11, in addition
to the Chair. Today, the Board has eight Hearing Officers.

The workers’ compensation environment of the 1980’s and early 1990’s was an
extraordinary time in Maine’s political history. Contentious legislative sessions regarding
workers’ compensation occurred in 1982, 1985, 1987, 1991, and 1992. In 1991, then
Governor John McKernan tied his veto of the State Budget to changes in the workers’
compensation statute. State Government was shut down for about three weeks.

In 1992, a Blue Ribbon Commission made a series of recommendations which were
ultimately enacted. Inflation adjustments for both partial and total benefits were
eliminated. The maximum benefit was set at 90% of state average weekly wage. A limit
of 260 weeks of benefits was established for partial disability. These changes
represented substantial reductions in benefits for injured workers, particularly those with
long term disabilities. Additionally, the section of the statute concerning access to legal
representation was changed making it more difficult for injured workers to secure the
services of private attorneys.

Maine Employers’ Mutual Insurance Company was established. It replaced the
assigned risk pool and offered a permanent source of coverage. Despite differing views
on the nature of the problems within the preceding and current system, virtually all
observers agree that MEMIC has played a critical role in stabilizing the workers’
compensation environment in Maine.



Based on the recommendation of the Blue Ribbon Commission, the Workers’
Compensation Board was created directly involving labor and management in the
administration of the State agency.

The Board of Directors originally consisted of four Labor members and four
Management members, appointed by the Governor based on nomination lists submitted
by the Maine AFL-CIO and Maine Chamber of Commerce. The eight Directors hired an
Executive Director to run the agency. In 2004 legislation was enacted to reduce the
Board to three Labor Directors and three Management members. The Executive
Director became a gubernatorial appointment, confirmed by the Senate and serving at
the will of the Governor.

The Board of Directors appoints Hearing Officers to adjudicate Formal Hearings. A two
step process replaced informal conferences, troubleshooting, and mediation.

In 1997, legislation was enacted which provided more structure to case monitoring
operations of the Board and created the MAE program. Also in 1997, a worker advocate
program, created by the Board, was expanded by the Legislature.

in terms of both regulatory and dispute resolution operations the Board has experienced
significant accomplishments. In terms of its traditional operation, dispute resolution, the
Board can show an efficient informal process. Between troubleshooting and mediation,
approximately 75% of initial disputes are resolved within 80 days from the date a denial
is filed. An efficient formal hearing process had reduced timelines to an acceptable 7.3
months for processing cases in 2000. Gridlock by the Board of Directors regarding
appointment of Hearing Officers occurred in 2003 and 2004, resulting in slightly longer
time frames at the formal level, about 10.5 months in 2004. The problem was
exacerbated by the Law Court decision in Lydon v. Sprinkler Systems significantly
reducing the number of independent medical examiners (IME) from 30 to 11. The
gridlock of the appointment of hearing officers was broken as hearing officers were
appointed to seven year terms, and the IME problem has improved significantly through
the addition of more Independent Medical Examiners.

In an apples to apples comparison, matching the complexity of the dispute and the type
of litigation, the Board’s average time frame of about nine months for formal hearings is
rapid, compared to other states, and especially if compared to court systems for
comparable personal injury cases.

The agency was criticized for not doing more with its data gathering and regulatory
operations during the late 1980’s and early 1990’s. But the benefit of a relational
database installed in 1996, and a modern programming language, the agency is making
progress. Filings of first reports and first payment documents are systematically tracked.
Significant administrative penalties have been pursued in several cases. The computer
applications and the abuse unit are doing a better job of identifying employers, typically
small employers, with no coverage. No coverage hearings are regularly scheduled. The
Board has mandated the electronic filing of First Reports with an effective date of July 1,
2005. The Board has also mandated the electronic filing of denials, with an effective
date of June 2006, and for payments, with an anticipated implementation date of
December 2010.



During the late 1990’s, the Board of Directors began to deadlock on significant issues
such as the appointment of Hearing Officers, the adjustments to the benefit structure
under section 213, and the agency budget. By 2002, this had become a matter of
Legislative concern. Finally, in 2004, legislation was proposed by Governor Baldacci
and enacted to make the Board’s Executive Director a tie-breaking member of the
Board and its Chair. The Executive Director became a gubernatorial appointment,
subject to confirmation by the legislative Committee on Labor and the Senate, serving at
the pleasure of the Governor. With the new arrangement, gridiock due to tie votes is no
longer an issue. The Executive Director casts deciding votes when necessary.

However, the objective is still to foster cooperation between the Labor and Management
caucuses, which has occurred more frequently since 2004.

Chapter 208, A Resolve to Appoint Members To and Establish Terms for the Workers’
Compensation Board, was enacted during the second session (2008) of the 123"
Legislature. The purpose of the Resolve was to change the membership on the Board
while maintaining continuity. The Governor appointed new members during the first
session (2009) of the 124" Legislature. The Governor's appointments were confirmed
by the Legislature.



B. DESCRIPTION OF PROGRAMS




B1. EXECUTIVE SUMMARY

The State Government Evaluation Act “provides for a system of periodic review of
agencies and independent agencies of State Government in order to evaluate their
efficiency and performance. The financial and programmatic review must include, but is
not limited to, a review of agency management and organization, program delivery,
agency goals and objectives, statutory mandates and fiscal accountability.”

WORKERS' COMPENSATION BOARD

The Governor worked diligently with both labor and management to ensure the passage
of Public Law 2004 Chapter 608 which became effective April 8, 2004. The intent of the
legislation was to break the Board's gridlock on key issues and return a sense of
normalcy to the Board's operations. The legislation changed the structure of the Board
from eight members to seven. Three members represent labor and three represent
management. The seventh member is the Executive Director, who serves as Chair of
the Board and at the pleasure of the Governor. Since the effective date of the
legislation, the Board has resolved all of the gridlock issues and functions in an effective
manner in setting policy for Board business. Some of the difficult issues the Board has
acted on, or will act on, include: hearing officer appointments; hearing officer terms;
budgetary and assessment matters; Section 213 actuarial studies; electronic filing
mandates; by-law revisions; legislation; compliance issues; independent medical
examiners; worker advocate resources and reclassifications; dispute resolution issues;
increase in compliance benchmarks; independent contractors; an independent audit by
Blake, Hurley, McCallum, and Conley; a Facility Fee Schedule; data gathering project;
and Employee Misclassification.

The importance of the Governor's legislation (Chapter 608) cannot be overly
emphasized. The State of Maine has gradually improved its national rating regarding
the costs of workers' compensation and an effective and efficient Board help to
perpetuate this positive trend. Decisions are less regularly made by the Chair in a tie-
breaking manner, which means, in large part, that the parties of interest are reaching
consensus more often on decisions that impact their constituencies.

The composition of the Board was changed as a result of recent legislation. In order to
maintain continuity, a member from both Labor (Anthony Monfiletto) and Management
(James Mingo) were nominated by the Governor and confirmed by the Legislature. The
Executive Director/Chair (Paul Dionne) was also nominated by the Governor and
confirmed by the Legislature. Two new Labor Members (Ginette Rivard and Dan
Lawson) and two new Management Members (Sophia Leotsakos Wilson and Mitch
Sammons) were nominated by the Governor and confirmed by the Legislature. The new
Board is handling difficult issues efficiently and professionally. As an example, the




Board, upon the recommendation of the Executive Director, approved a transfer of
$3 million to offset the assessment to employers.

It was not too long ago that Maine was one of the costliest states in the nation in regard
to workers' compensation costs. A recent article in the Workers' Compensation Policy
Review compared the costs of benefits for 47 states and highlighted Maine's
achievements during the past few years: "The experience in Maine ... clearly
demonstrates that significant reduction in cash, medical, and total benefits are
‘possible."

The various reports comparing Maine to the other states in regard to the costs of
workers’ compensation indicate that Maine has improved significantly in lowering its
costs. “Maine is one of the states with the largest decrease in benefit costs” ; “Maine is
at the national average for cash benefits, medical benefits, and total cash and medical
benefits” ; “Maine’s rank was 30™ among 45 states and Maine’s rank was 3" among the
New England states with only Massachusetts and Rhode Island faring better than
Maine.”

Maine has gone from one of the costliest states in the nation to one that is moving to the
level of average costs for both premiums and benefits and has positioned itself to
continue this trend. Maine appears to have struck a balance between reasonable costs
and reasonable benefits, all within the Governor's policy of keeping Maine fair-minded
and competitive.

The Board submitted two bills for consideration during the First Regular Session of the
124" Legislature, both were enacted into law.

The first bill changes the assessment process so that assessment collections
which exceed 10% of the maximum assessment are used to reduce the annual
assessment on insured employers.

The second bill clarifies that Maine Insurance Guaranty Association (MIGA) is
required to pay all penalties for non-compliance of the Maine Workers’
Compensation Act, with the exception of the penalty in Section 359(2) provided
for in Title 39-A.

The Board will submit at least three bills for consideration during the Second Regular
Session of the 124™ Legislature. |

One will ensure that penalties for not maintaining required workers’
compensation coverage are applied equally to all business entities;

Another will enhance the Abuse Unit’s ability to coordinate enforcement with
other agencies;

And, the third bill will reverse the Law Court’s holding in Nichols v. S.D. Warren
clarifying that certain insurance benefits are not subject to offset.

An independent accountant report prepared by Blake, Hurley, McCallum & Conley gave
the Board a clean bill of health for the past 10 years in regard to its assessment and
budgetary procedures. It also advanced recommendations to improve the process, most
of which have been implemented by the Board. One of the recommendations that has
not been dealt with was to legislatively change the “assessment statute to require



to Maine businesses. And, the Board has reduced the assessment to employers by
$3 million. All of which contribute to one of the more stable workers’ compensation
systems in the country.

In the past seven years, the Maine Workers’ compensation Board has transitioned from
an agency whose purpose was mainly dispute resolution to one which provides effective
regulation, improved compliance, strong advocacy for injured workers, and is now
assuming a major role in employee misclassification.
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insurance companies to pay assessments on the same basis as the self-insureds” (cash
basis in lieu of rate basis). The change would simplify the process and reduce
administrative costs, but would be very cumbersome for the insurance companies to
implement.

The Workers’ Compensation Board has made significant progress in regard to a Facility
Fee Schedule to contain health care costs. In 2007, the Board contracted with Ingenix
to review hospital inpatient, outpatient, and ambulatory surgical center charges and
costs. Four meetings have been held with the consensus-based rulemaking group.
Although that group was able to reach consensus on the methodology, it was unable to
agree on the base rate. The objectives of the Fee Schedule include: providing access
to quality care for injured workers, ensuring that providers are paid fairly, reducing and
containing healthcare costs, and, creating clarity in rules and simplicity for maintenance.

The Facility Fee Schedule should not be viewed as a one-time event, accordingly,
Board Staff has recommendations for future courses of action:

¢ Medicare updates should be reviewed and adjusted annually;
¢ Payment rates should be recalculated and adjusted annually;
e Expenditures should be analyzed annually;

¢ Ingenix should be retained for one year to review and analyze the data and

make recommendations to the Board as to adjustments to the Facility Fee
Schedule.

The Board agreed on a rule for the Facility Fee Schedule which was sent out for public
hearing. Comments were submitted by the various interest groups and considered by
the Board. In November 2009, the Board agreed to obtain new data and consider its
impact, if any, on the base rate for payment. As a result, the Board missed the adoption
deadline date of December 24, 2009 for passage of the rule. The Board will consider
the new data and send a rule back out for public hearing in 2010.

Employee misclassification is another issue dealt with by the Board in 2009. This is a
huge problem in Maine as well as nationally. The Governor issued an Executive Order

in January 2009 appointing a Task Force to analyze the problem in Maine and to make
recommendations to the Governor.

The Task Force has met regularly over the past 12 months and has held three, well-
attended, public hearings in Bangor, Portland, and Lewiston. The Workers’
Compensation Board has two members on the Task Force and has provided a Report
to the Task Force and the Legislature. The Report recommends internal changes, such
as reclassification and reallocation of positions which would improve oversight
significantly at very little costs. The Report also recommends that the Task Force
consider the feasibility of creating an Employee Misclassification Unit and determine
whether this would lead to increased revenues and decreased premiums.

Overall, dispute resolution is performing at peak levels. Compliance with the Workers’
Compensation Act is high. Frequency of claims is down. Compensation rates have
dropped 47 percent since 1993. The Superintendent of Insurance has approved a
7 percent rate reduction for 2010. MEMIC has recently declared a $15 million dividend



B2. INTRODUCTION

The original agency, known as the Industrial Accident Board, began operations on
January 1, 1916. It became the Workers’ Compensation Commission in 1978. It
became the Workers’ Compensation Board in 1993.

The major programs of the Board fall into six categories: (1) Dispute Resolution; (2)
Compliance — Monitoring, Auditing, and Enforcement (MAE) Program; (3) Worker
Advocate Program; (4) Independent Medical Examiners/Medical Fee Schedule; (5)
Technology; (6) Central and Regional Office support; and (7) potentially Employee
Misclassification.

The implementation of Standard Operating Procedures (SOPs) has resulted in the
elimination of backlogs and an efficient dispute resolution system. But a Law Court
decision in regard to the Independent Medical Examiner program has reversed some of
the progress. The Law Court holding in Lydon v. Sprinkler Systems has resulted in a
reduction in the number of independent medical examiners causing delays to the formal
hearing process. Cases without an IME are processed within 8 months, while cases
with an IME are taking over 11 months to process through the formal hearing system.
The Board’s ability to attract doctors in the appropriate specialties to serve as
independent medical examiners has been difficult and in order to ameliorate the
problem the Board in 2009 raised the fee schedules for the IMEs. The number of IMEs

has fluctuated greatly. The number was 30 pre- Lydon; 11 post- Lydon; and 24
currently.

The MAE Program has dramatically improved compliance throughout the industry both
as to payments and filings. The basic goals of the programs are to (1) provide timely
and reliable data to policy-makers; (2) monitor and audit payments and filings; (3)
identify insurers, self-insurers and third-party administrators that are not complying with
minimum standards. Compliance is near 90% in all categories, a huge improvement
since the inception of the MAE Program.

The Worker Advocate Program has given injured workers access to advocates
improving their likelihood of receiving statutory benefits. Nearly 50% of injured workers

are represented by advocates at the mediation level and over 30% are represented by
advocates at the formal hearing level.

The Board has recently mandated the electronic filing of First Reports of Injury (July 1,
2006), Notices of Controversy (April to June 2006), Memorandums of Payment and
related documents (May 1, 2009), and Proof of Coverage (May 1, 2009).

The Board is not a General Fund agency and receives its revenue to fund its operations
through an assessment on Maine’s employers. The Legislature established the
assessment as a revenue source to fund the Board, but capped the assessment,
limiting the amount of revenue which can be assessed.
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The Board’s assessment was adequate to fund the Board’s operations until FY97. In
1997, the Board implemented legislation that expanded the Worker Advocate Program
and created the MAE Program. The cost of these programs has been in excess of the
amount allocated for the task. The cost of these programs, increases in employee
salaries and benefits, and general inflation created budgetary problems for the Board, in
light of the maximum assessment set by law. In spite of the obstacles, the Board found
the wherewithal to reduce the assessment to Maine’s employers for the next two years
by $3 million.

The Legislature, recognized the urgency of the Board’s situation in FY02, taking two
steps: (1) authorizing the use of $700,000 from the Board’s reserve account; and (2)
authorizing a one-time increase in the maximum assessment of $300,000 to provide
temporary assistance to the Worker Advocate Program. The Legislature also
recognized the urgency of the Board's situation in FY03, taking the following steps: (1)
authorizing the use of reserve funds in the amount of $1,300,000; (2) increasing the
assessment to fund a hearing officer position in Caribou in the amount of $125,000; and
(3) allocating funds from reserves to fund actuarial studies and arbitration services to
determine permanent impairment thresholds, and to fund a MAE Program position in
the amount of $135,000. These were short-term solutions and during the 2003
Legislative Term the Legislature increased the Board’s assessment cap to $8,350,000
in FY 04 and $8,525,000 in FY 05. The Legislature also provided for greater discretion
in the use of the Board’s reserve account. Through the use of the reserve account, the
Board was able to fund the FY-06-07 budget. The Legislature increased the Board's
assessment for FY 07-08 to $9,820,178, for FY 08-09 to $10,000,000, for FY 09-10 to
$10,400,000, for FY 10-11 to $10,800,000, and for FY 11-12 to $11,200,000, and
requested an audit of the Board's performance for the past 10 years and a review of the
Worker Advocate and Monitoring, Audit, & Enforcement Programs to determine if they
were adequately funded.

The Blake Hurley McCallum & Conley audit and program report was submitted to the
Governor, the 123" Second Regular Session of the Legislature, the Workers'
Compensation Board, and the Department of Administrative and Financial Services in
January of 2008 relating to the Board's fiscal operations for the past 10 years. The
Board received a clean bill of health for both its budgetary and assessment procedures
along with a number of recommendations to further improve the efficiency of the
Board’s fiscal operations.

The Board is attempting to improve efficiency and lower costs through administrative
efforts ranging from mandating electronic data interchange, enforcing performance
standards in the dispute resolution process, and enforcing compliance through the MAE
program and the Abuse Investigation Unit.

In 2004 the Governor introduced a Bill, which was enacted by the Legislature as
Chapter 608 and entitled “An Act to Promote Decision-Making Within the Workers’
Compensation Board.” The purpose of the legislation was to break the gridlock that
adversely affected the Board. The legislation reduced the size of the Board from eight to
seven members and empowered the Governor to appoint an executive director, to serve
as chair and chief executive officer of the Board. The Board has since resolved most of

12



the gridlock issues and functions in a more effective manner in setting policy for the
Board's business.

The Board worked diligently during the course of 2008-2009 with a consensus based
rulemaking group to formulate a facility fee schedule to help contain healthcare costs for
hospitals and ambulatory care centers. Staff recommended a proposed rule to the
Board in January 2009. Due to the recent availability of new data the Board has delayed
action on the rule, but is intent on formulating a rule in 2010. The objectives of the Fee
Schedule include: reducing and containing the increase of healthcare costs; providing
access to quality care for injured workers; ensuring that providers are paid fairly; and,
creating clarity in rules and simplicity for maintenance.

Staff is also playing a very active role in the Governor’s Misclassification Task Force
and has forwarded its recommendations to the Board, the Legislature, and the
Governor’s Task Force.

Prior to the inception of the Maine Workers' Compensation Act (January 1, 1993), Maine
was one of the costliest states in the nation in regard to workers' compensation costs.
Recent studies demonstrate a dramatic improvement for Maine in comparison to other
states. Maine has gone from one of the costliest states in the nation to one that is at
average costs for both premiums and benefits, all within the Governor's policy of making
the system fair and competitive for the employees and employers of Maine.
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B3. DisPUTE RESOLUTION

L INTRODUCTION.

The Workers’ Compensation Board has regional offices throughout the State, in ,;
Caribou, Bangor, Augusta, Lewiston and Portland that handle dispute resolution ’
functions. The regional offices handle troubleshooting, mediation and formal hearings.

1l THREE TIERS OF DISPUTE RESOLUTION.

On January 1, 1993, Title 39, which contained the Workers’ Compensation Act of 1991
and all prior workers’ cc.npensation acts, was repealed and replaced with Title 39-A, the
Workers’ Compensation Act of 1992. The new Title 39-A created a three tiered dispute
resolution process.

First, at the troubleshooting stage, a claims resolution specialist informally attempts to |
resolve disputes by contacting the employer and the employee and identifying the
issues. Many times, additional information, often medical reports, must be obtained in

order to discuss possible resolutions. If a resolution of the dispute is not reached after

reviewing the necessary information, the claim is referred to mediation.

Second, at the mediation stage, a case is scheduled before one of the Board’s
mediators. The parties attend the mediation at a regional office or through
teleconference. At mediation, the employee, the employer, the insurance adjuster and
any employee or employer representatives such as attorneys or advocates meet with
the mediator in an attempt to reach a voluntary resolution of the claim. The mediator
requests each party to state its position and tries to find common ground. At times, the
mediator meets with each side separately to sort out the issues. If the case is resolved
at mediation, the mediator writes out the terms of the agreement, which is signed by the
parties. If the case is not resolved at mediation, it is referred for formal hearing.

Third, at the formal hearing stage, the parties are required to exchange information and
medical reports and answer specific questions that pertain to the claim. After the
information has been exchanged, the parties file with the Board a “Joint Scheduling
Memorandum,” which lists the witnesses who will testify and estimates the time needed
for hearing. Depositions of medical witnesses oftentimes scheduled to elicit or dispute
expert testimony. At the hearing, witnesses for both sides testify and evidence is
submitted. In most cases, the parties are represented either by an attorney or a worker
advocate. Following the hearing, position papers are submitted and the hearing officer
issues a decision.
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The number of cases entering each phase for the period 1999 thru 2009 is shown in the
table below:

Cases Entering Dispute R esolution

Trouble Formal
Year S hooting M ediation H earing
2000 9,442 3,642 2,433
2001 10,132 3,830 2,725
2002 9,677 3,507 - 2,481
2003 9,996 3,582 2,532
2004 9,356 3,303 2,458
2005 8,784 3,003 2,088
2006 8,9 62 2,652 1,915
2007 8,749 2,499 1,765
2008 8,384 2,428 1,680
20009 7,960 2,220 1,602

The raw counts of cases entering each stage are not logical subsets. The Board has
done occasional studies of subsets to evaluate the results of each stage. In general, of
100 disputes entering Trouble Shooting approximately half (50) will go on to Mediation.

Of the 50 going to Mediation, approximately half (25) will continue to the Formal Hearing
stage.

il TROUBLESHOOTING STATISTICAL SUMMARY

The following table shows, the number of filings and dispositions at Mediation, the
average timeframes, and number of cases pending at the end of each year for the
period 1999 thru 2009.

Trouble Shooting
Cases Assigned, Disposed, and Pending

Pending Av Days
Year Assigned Disposed 12/31 atTs
2000 9,442 9,426 763 25
2001 10,132 10,139 7586 24
2002 9,677 9,466 96 7 23
2003 9,996 10,269 838 27
2004 9,356 9,588 606 27
2005 8,784 8,724 666 27
2006 8,962 8,927 701 27
2007 8,749 8,719 731 27
2008 8,439 8,439 676 30
2009 7,960 7,913 723 29
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